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(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial 
proceedings which will directly affect or be directly affected by or have a bearing on the 
Board's decision in the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
correct. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 

6,652,579 COX 11-2003 
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6,520,984 



GARRISON 



2-2003 



2004/0116998 



ERBEL 



7-2004 



6,730,116 



WOLLINSKY 



5-2004 



6,790,227 



BURGERMEISTER 



9-2004 



6,613,078 



BARON E 



9-2003 



(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 
Claims 1, 2, 4, 5, 7-10, 15, 26-28, 34 and 35 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Cox (USPN 6,652,579) in view of Garrison (USPN 
6,520,984) and further in view of Erbel (US 2004/01 16998). 

Cox clearly teaches a stent having a longitudinal axis, comprising a plurality of 
serpentine bands formed of interconnected struts (Figs. 6) including: special struts (54), 
which extend between peaks and troughs having a first side with a first region of first 
curvature relative to the longitudinal axis and a second side with a second region of 
second curvature relative to the longitudinal axis, the first region opposite the second 
region and having a radiopaque marker (Col. 3, line 14) between the two regions. Each 
special strut has a plurality of interconnected struts adjacent the first side and a plurality 
of interconnected struts adjacent the second side, each having curved regions that 
curve about marker. The first serpentine band is connected to the second serpentine 
band by a connector (52), which extends from the distal end of the first serpentine band 
to the proximal end of the second serpentine band. 
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The special struts are located between the ends of the stent. Some of the special 
struts (54b or 54c) are located anywhere between the middle of the stent and halfway 
from the middle to the end of the stent. In other embodiments disclosed by Cox (Figs. 
11-15), there is a plurality of radiopaque markers and special struts at the end of the 
stent. Regarding claims 26 and 27 requiring that the special struts be located only in the 
intermediate serpentine bands or not at the end of the stent, Cox discloses that the 
number and location of high-mass links can be varied as the application requires (Col 4, 
lines 5-14). 

Cox does not disclose that the special strut extends from a peak at the distal end 
of the serpentine band to a trough at the proximal end of the serpentine band. 

Garrison discloses a stent (37, Fig. 1) with a radiopaque marker (42) extending 
from a peak at the distal end of the serpentine band to a trough at the proximal end of 
the serpentine band. Garrison also discloses a stent (72, Fig. 2) with a radiopaque 
marker (79) extending from a peak/trough of one serpentine band to a peak/trough of 
another serpentine band, just as is disclosed by Cox. 

It would have been obvious to one having ordinary skill in the art at the time of 
the invention to incorporate the radiopaque markers onto the struts that extend from a 
peak to a trough of one serpentine band instead of the radiopaque marker on a strut 
that extends from one band to an adjacent band. Cox discloses the claimed invention 
except for the special strut extends from a peak/trough of one serpentine band to a 
peak/trough of an adjacent serpentine band instead of the special strut extending from a 
peak at the distal end of the serpentine band to a trough at the proximal end of the 
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serpentine band. Garrison shows that placing the radiopaque marker directly on the 
struts that extend form a peak to a trough of a serpentine band is a structure that is 
known in the art as an equivalent to placing a radiopaque marker on a connecting strut 
extending from one serpentine band to another. Therefore, because the two different 
locations of radiopaque markers were art recognized equivalents at the time of the 
invention was made, one of ordinary skill in the art would have found it obvious to 
substitute the special strut with the radiopaque marker extending from a peak at a distal 
end of the serpentine band to a trough at the proximal end of the serpentine band for 
the special strut that extends from a serpentine band to an adjacent serpentine band. 

Cox in view of Garrison does not disclose a stent with a cover. 

Erbel discloses an endovascular prosthesis (Fig. 3) or stent (20) comprising at 
least one cover (25) disposed about at least one section of interconnected serpentine 
segments, marked at the distal end and proximal end by a plurality of radiopaque 
markers (35). Erbel teaches that the "use of such radiopaque markers facilitates 
correct placement" of the stent (Para 90). The nonporous section (25) or cover is 
disposed about the circumference of the stent, but does not extend about an entire 
circumference of the stent and does not cover the entirety of the stent as seen in Fig. 3. 
The cover extends about the medical device in the region of the special struts. Erbel 
teaches that the non-porous section "will cause thrombosis or clotting of bodily fluid" 
(Para 83) as in treating an aneurysm. Erbel further teaches that the partial non-porous 
or graft covering is beneficial in that it blocks the tear or lesion or aneurysm, while at the 
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same time allows blood to flow from the proximal to the distal end of the vasculature 
during implantation of the device. (Paras. 70-72). 

It would have been obvious to one of ordinary skill in the art to incorporate a 
cover disposed about the stent in the area of radiopaque markers. Using a cover on the 
stent enhances the properties of the stent to cause thrombosis at the site of the 
aneurysm or tear while at the same time allowing blood to flow through the stent and the 
vasculature. Using radiopaque markers at the edge of the cover facilitates correct 
placement of the cover at the site of the aneurysm or tear in the body lumen. Erbel 
provides the motivation. The inventions are analogous with each other and with the 
instant invention therefore a combination is proper. 

Claims 1, 2, 4, 5, 7-10, 15, 26-28, 34 and 35 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Wolinsky (USPN 6,730,116) in view of Burgermeister 
(USPN 6,790,227) and further in view of Erbel et al. (USpub 2004/01 16998). 

Wolinsky teaches a stent having a longitudinal axis, comprising a plurality of 
serpentine bands having peaks and troughs and struts extending from a peak to a 
trough. At least one band includes a special strut (Fig. 3, 28 and Fig. 8, 62a) having a 
radiopaque marker between first and second regions of curvature. There is a plurality of 
interconnected struts on either side of the special strut having a complementary shape 
to the special strut and which curve about the first and second regions. The special 
struts are in a region between the ends (edges) of the stent. One of the special struts is 
located in a serpentine band at one end and the other special strut is located in a 
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serpentine band at another end of the stent. Wolinsky further teaches, "stents can be 
used to repair aneurysms" (Col. 1 , line 36). 

Wolinsky does not disclose that the serpentine bands are connected by a 
connector, which extends from one of the ends of the first band to one of the ends of the 
second band. Rather, Wolinsky discloses that the connectors extend from the middle of 
the first band to the middle of the second band. 

Burgermeister discloses a stent with serpentine bands having peaks and troughs 
with each band connected to the adjacent band by connectors. In one embodiment the 
connectors that extend from the distal end of one band to the proximal end of the 
adjacent band (Fig. 4A; Col 3, lines 14-23; Col 6, line 50 - Col 7, line 40). Burgermeister 
states that this configuration is advantageous because it provides great flexibility for 
getting through tortuous vessels and reduces foreshortening. In another embodiment, 
the connectors extend from the middle of a serpentine band to the middle of the 
adjacent serpentine band (Fig. 8A, Col 3, lines 38-57; Col 8, line 31 - Col 9, line 28), 
just as is disclosed by Wolinsky. Burgermeister states that this connector is 
advantageous because the overall length of the stent is maintained during expansion. 

It would have been obvious to one having ordinary skill in the art at the time of 
the invention to incorporate connecting struts that extend from the distal end of the 
serpentine band to the proximal end of the adjacent serpentine band into the stent of 
Wolinsky. Wolinsky discloses the claimed invention except for the connecting struts 
extend from the middle of the serpentine bands instead of extending from the ends of 
the serpentine bands. Burgermeister shows that the connecting struts extending from 
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the ends of the serpentine bands is an equivalent structure known in the art. 
Burgermeister further provides advantages and motivation for both arrangements. 
Therefore, because the two types of connectors were art recognized equivalents at the 
time of the invention was made; one of ordinary skill in the art would have found it 
obvious to substitute one structure for the other. 

Wolinsky in view of Burgermeister fails to teach a stent with a cover. 

Erbel discloses an endovascular prosthesis (Fig. 3) or stent comprising an 
annular portion with a porous section (20) and a nonporous section (25). As to claims 
34-35, the nonporous section (25) or cover is disposed about the circumference of the 
stent and does not cover the entirety of the stent as seen in Fig. 3. Erbel teaches that 
the non-porous section "will cause thrombosis or clotting of bodily fluid" (Para 83) as in 
treating an aneurysm. Erbel further teaches that the partial non-porous or graft covering 
is beneficial in that it blocks the tear or lesion or aneurysm, while at the same time 
allows blood to flow from the proximal to the distal end of the vasculature during 
implantation of the device. (Para70-72). The cover disposed about the stent in a region 
including radiopaque markers (35). The radiopaque markers designate the proximal and 
distal ends of the region of the cover. Erbel teaches that the "use of such radiopaque 
markers facilitates correct placement" of the stent (Para 90). 

It would have been obvious to one of ordinary skill in the art to incorporate a 
cover onto the stent to enhance the capabilities of the stent. Erbel provides the 
motivation that using a cover on the stent enhances the properties of the stent as it 
could then be used to promote thrombosis at the regions of aneurysms and tears while 
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allowing blood flow through the lumen. He further provides the motivation for using 
radiopaque markers at the end regions of the cover. The inventions are analogous with 
each other and with the instant invention therefore a combination is proper. 

As to Claim 8, 26 and 27, Wolinsky in view of Burgermeister and further in view 
of Erbel teaches that using radiopaque markers to designate the proximal and distal 
ends of the region of the cover facilitates correct placement of the stent. However, 
Wolinsky in view of Erbel does not disclose the size of the cover and therefore does not 
disclose that the special struts are located on the intermediate bands, anywhere 
between the middle of the stent and a position one half of the way from the middle of 
the stent to an end of the stent. 

It would have been obvious to one having ordinary skill in the art at the time of 
the invention to alter the size of the cover depending on size of the vessel, the size of 
the stent and the size of the lesion that it is treating. And therefore the markers could be 
located at a position one half of the way from the middle of the stent to an end of the 
stent. 

Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over Wolinsky 
in view of Burgermeister and further in view of Erbel as applied to claim 1 above, and 
further in view of Barone (USPN 6,61 3,078). 

Modified Wolinsky teach a stent with a cover marked at the periphery by special 
radiopaque struts as stated above, but do not teach a second cover. Barone teaches a 
stent with two covers shown in Fig. 7. The figure shows two stent grafts occluding 
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where the vessel is ruptured but keeping the flow of the blood through the ostium of the 
vessel branch. Barone states that the use of 2 covers is desirable to repair blood 
vessels with lesions wherein the wall of the vessel is not in condition to receive and 
firmly retain an implanted graft (Col 2, lines 20-25 and Col 1, lines 8-17. 

At the time of the invention it would have been obvious to one of ordinary skill in 
the art to combine the second cover of Barone into the modified stent of Wolinsky. 
Barone provides the motivation in that a stent with two covers enhances the function of 
the stent since it can be used to repair branched vessels with multiple lesions. 

Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over Cox in 
view of Garrison and further in view of Erbel as applied to claim 1 above, and further in 
view of Barone (USPN 6,61 3,078). 

Modified Cox teaches a stent with a cover marked at the periphery by special 
radiopaque struts as stated above, but do not teach a second cover. Barone teaches a 
stent with two covers shown in Fig. 7. The figure shows two stent grafts occluding 
where the vessel is ruptured but keeping the flow of the blood through the ostium of the 
vessel branch. Barone states that the use of 2 covers is desirable to repair blood 
vessels with lesions wherein the wall of the vessel is not in condition to receive and 
firmly retain an implanted graft (Col 2, lines 20-25 and Col 1, lines 8-17. 

At the time of the invention it would have been obvious to one of ordinary skill in 
the art to combine the second cover of Barone into the modified stent of Cox. Barone 
provides the motivation in that a stent with two covers enhances the function of the stent 
since it can be used to repair branched vessels with multiple lesions. 
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Claims 13 and 14 rejected under 35 U.S.C. 103(a) as being unpatentable over 
Cox in view of Garrison and further in view of Erbel as applied to claim 1 above, and 
further in view of admitted prior art (admission). 

Modified Cox discloses the claimed invention as stated above except for the 
different forms of radiopaque markings. Admission discloses that the radiopacity may be 
provided by plating, painting, pressing, swaging or welding or "any other suitable means 
known in the art" (specification page 8, Para 0045). Additionally, Admission discloses, 
"One of ordinary skill in the art at the time of the invention would recognize that 
radiopaque markers in the form of plated, coated, painted, swaged or welded 
radiopaque material have different characteristics." (Remarks, 04/24/06, page 7, Para 
4). It would have been obvious to one having ordinary skill in the art at the time of the 
invention to apply the radiopacity by the various forms since it was well known in the art. 

Claims 13 and 14 rejected under 35 U.S.C. 103(a) as being unpatentable over 
Wolinsky in view of Burgermeister and further in view of Erbel as applied to claim 1 
above, and further in view of admitted prior art (admission). 

Modified Wolinsky disclose the claimed invention as stated above except for the 
different forms of radiopaque markings. Admission discloses that the radiopacity may be 
provided by plating, painting, pressing, swaging or welding or "any other suitable means 
known in the art" (specification page 8, Para 0045). Additionally, Admission discloses, 
"One of ordinary skill in the art at the time of the invention would recognize that 
radiopaque markers in the form of plated, coated, painted, swaged or welded 
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radiopaque material have different characteristics." (Remarks, 04/24/06, page 7, Para 
4). It would have been obvious to one having ordinary skill in the art at the time of the 
invention to apply the radiopacity by the various forms since it was well known in the art. 

(10) Response to Argument 

In response to appellant's representatives arguments against the references 
individually, one cannot show nonobviousness by attacking references individually 
where the rejections are based on combinations of references. See In re Keller, 642 
F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 
USPQ 375 (Fed.Cir. 1986). 

Regarding the teaching from the Garrison reference, appellant's representative 
argues that there is no teaching that the security rings of Garrison would be capable of 
maintaining patency. Examiner respectfully disagrees and maintains that the security 
rings would be "capable" of maintaining patency of a vessel. Regardless, this argument 
is irrelevant, since the Garrison reference is being relied on for the placement or 
location of the markers and not for the intended use of the security rings. Garrison 
clearly teaches disposing a radiopaque marker within a serpentine band and further 
teaches that the radiopaque marker can be disposed directly on the band or directly on 
the connector between two bands while providing the same function. 

Regarding the Erbel reference, appellant's representative argues that Erbel does 
not teach using radiopaque markers of a stent or that the markers are part of any 
"special strut". Again, the Erbel reference is being relied on for the location of the 
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markers as defining the outline of the cover. It is not being used to depict the specific 
type of marker. 

Simply put, Cox discloses the special strut with the surrounding curved struts. 
Cox discloses that the special strut can be within a serpentine band or connecting two 
serpentine bands. Erbel discloses the use of a cover and the use of radiopaque 
markers to outline the location of the cover. Since all of these elements are known in the 
art, none of the features present any novelty. It would have been well within the skill of 
the ordinary artisan to look at the teachings of the references and come up with the 
claimed invention. 

Regarding the Wolinsky reference, appellant's representative argues that 
Wollinsky already addresses features for maintaining stent length and would not look to 
Burgermeister for this feature. However, more careful reading of examiner's rejection 
shows that examiner is not modifying the stent of Wolinsky to provide the sole 
advantage of maintaining stent length. Burgermeister clearly shows the use of two 
embodiments: one similar to Wolinsky and one similar to the claimed invention. 
Burgermeister goes on to provide the advantages that accompany each embodiment. 
Examiner provides the rationale that these structures are equivalent in the art as shown 
by Burgermeister and therefore it would be well within the skill of the ordinary artisan to 
try both embodiments to determine which provides the advantages needed in a 
particular situation. In other words, the modification based on the teachings of 
Burgermeister is not an improvement and therefore a showing of benefit is not required. 
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Rather it is based on the rationale that it is obvious to substitute equivalent structures 
and that it is obvious to choose from a finite number of options. 
(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the 
Related Appeals and Interferences section of this examiner's answer. 



For the above reasons, it is believed that the rejections should be sustained. 

Respectfully submitted, 

Elizabeth Houston 
/Elizabeth Houston/ 
Examiner, Art Unit 3731 



Conferees: 

Anhtuan Nguyen 
/Anhtuan T. Nguyen/ 

Supervisory Patent Examiner, Art Unit 3731 



Thomas Barrett 
/Thomas C. Barrett/ 
TQAS TC3700 



